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STATEMENT OF QUESTION PRESENTED 


In the opinion of appellees, the question presented is: 
. Does the wife of a prisoner, serving a sentence in the District 
of Columbia Jail for housebreaking, have a constitutional right to 
accommodations at the jail for the purpose of engaging in sexual inter- 


course with her husband? 
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COUNTER-STATEMENT OF THE CASE 


Appellant alleged in a complaint filed in the court below (J. A. 1-11) 
that her husband was lawfully serving a term of imprisonment in the 
-District of Columbia Jail as the result of his convictions of housebreak- 
ing and that appellees had denied her pérmission to visit her husband in 
jail for the purpose of engaging in sexual intercourse with him. Ap- 


pellant sought injunctive and declarative relief to compel appellees to 








provide suitable accommodations for her at the jail and to permit her to 

engage in sexual intercourse with her husband, and demanded money 

damages from appellees for their failure to accede to her demands. 
Upon motion of appellees (J.A. 11), the complaint was dismiss- 

ed for failure to state a claim upon which relief could be granted 

(J.A. 18). 


SUMMARY OF ARGUMENT 
Appellant has no constitutional or other right to visit her husband 
for the purpose of engaging in sexual intercourse with him while he is 


lawfully incarcerated in jail. 


ARGUMENT 

Appellant contends that appellees’ refusal to permit her, for the 
purpose of engaging in sexual intercourse with her husband, to visit him 
while he is lawfully incarcerated in the District of Columbia Jail, violates 
rights guaranteed to her by the Constitution. 

Specifically, appellant contends that the action of appellees (1) 
deprives her of "life, liberty and property without due process of law 
in violation of the Fifth Amendment” and (2) paniahes her “in violation 
of Article I, Section 9, Clause 3 of the Constitution of the United States 


and under the provisions thereof relating to religious freedom." 














Appellant concedes that she has been unable to find any authority 
by way of precedent for her novel contentions and insofar as appellees 
have been able to ascertain there is none in our jurisprudence. In any 
event, her contentions are clearly and completely without merit, 

Appellant attempts to draw analogies between her case and tort 
cases involving actions for loss of consortium, altengtion of affections 
and criminal conversation. But plainly such purported analogies are 
entirely fallacious. 

Appellant argues that sexual intercourse with her husband is an 
element of consortium and that since this Court held in Hitaffer v. 
Argonne Co., Inc., 87U. S. App. D. C. 57, 183 F. 2d 811, 23 A.L.R. 
2d 1366, cert. den. 340 U. S. 852, 95 L. Ed. 624, 71S. Ct. 80, thata 
wife may maintain a cause of action against her husband's employer for 
loss of consortium due to a negligent injury to her husband, it follows 
that appellant has a claim against appellees for refusing to permit her 
to engage iserea intercouse with her husband while he is lawfully in- 
carcerated in jail, and has a right, by injunction, to compel appellees to 
afford her opportunity therefor. 

This argument has support in neither logic nor reason.  Itis 
true that sexual intercourse is an element of consortium, but it is only 


one of the elements. This Court in Hitaffer said: 











"Consortium, although it embraces within its 
ambit of meaning the wife's material services, 
also includes love, affection, companionship, 
sexual relations, etc., all welded into a conceptu- 
alistic unity. * **" 

If, under appellant's theory, she can maintain a cause of action 
against appellees for denying her accommodations at the District Jail 
for the purpose of engaging in sexual intercourse with her husband while 
he is serving his sentence, it necessarily follows that she could, by 
reason of his lawful imprisonment, also maintain an action against 
appellees for loss of her husband's companionship. Moreover, if ap- 
pellant’s argument is sound, she may legally require appellees to per- 
mit her to take up residence with her husband at the District-Jail, for 
in no other way can she enjoy his companship while he is serving the 
sentence of the court. Appellant's argument is thus reduced to an ab- 
surdity. 

Appellant's attempt to bring her case within the class of cases 
involving alienation of affections and criminal conversation is no less 
absurd. None of the elements of a cause of action for alienation of 
affections or of criminal conversation is alleged, or even suggested, in 
the complaint. 42C.J.S., Husband and Wife, 8§ 660 et seq., 697 et seq. 

Such cases as Dodge v. Rush, 28 App. D. C. 149, 8 Am. Cas. 671; 


Bigaouette v. Paulet, 134 Mass. 123, 45 Am. Rep. 307; Foot v. 
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Card, 58 Conn. 1, 18 A. [10]27; Murrell v. Aulver, 118 A. 803, 141 
Md. 349; and Kurdle v. Brooksmeyer, 191 A. 416, 172 Md. 246, cited 
by appellant, are thus clearly without application. 

Appellant concedes that her husband is lawfully incarcerated in 
jail as the result of his convictions of housebreaking. Appellant further 
concedes, as she must, that her husband's incarceration lawfully de- 
prives him of certain rights, including the right to sexual intercourse 
with his wife, which he would be free to enjoy if he were not in jail. Ap- 
pellant apparently also concedes that her husband, as a consequence of 
his convictions, could not maintain an action similar to hers to force 
appellees to permit him to have sexual intercourse with his wife. 

Appellant argues, however, that she has been convicted of no 
criminal offense and that consequently she can, by judicial action, force 
appellees to provide suitable Becororat ore for her and to permit her 
to engage in sexual intercourse with her husband notwithstanding his , 
incarceration in jail. But appellant's right to sexual intercourse with 
her husband is, of necessity, limited to the same extent as is her hus-* 
band's right to sexual intercourse with her. 


Laughlin v. Cummings, etc., 70 App..D. C. 192, 105 F. 2d 71, 
involved a suit by an attorney to enforce an alleged right to consult with 


his client who was incarcerated in a penal institution. The Court said: 








"While opportunity to consult counsel must 

be preserved, it is clear that an inmate of a 

penal institution is not to be allowed untrammelled 

intercourse with the outside world, and that the 

rights of his attorney to that extent are similarly 

limited. ***" 
And see also: Laughlin v. Bennett, etc., 79U. S. App. D. C. 367, 147 
F. 2d 159. 

When appellant's husband was deprived of his liberty there was 
imposed upon him a duty of servitude, and the observation of the disci- 
pline which is incident to the discharge of this duty is entirely incon- 
sistent with the enjoyment af either the appellant or her husband of any 
of the marital rights. 

Appellant contends further that the various Acts of Congress per- 
mitting and requiring the incarceration of her husband in jail as the re- 
sult of his convictions of housebreaking are, in effect, bills of attainder 
because they punish her without judicial trial or due process of law by 
denying her sexual intercourse with her husband while he is serving his 
sentence. The only authority cited by appellant for this unique con- 
tention is Cummings v. Missouri, 70 U. S. (4 Wall.) 277, 18 L. Ed. 356. 
But even a casual reading of this case demonstrates that the facts are 


completely dissimilar and that the rule of law enunciated is in no way 
applicable to the instant case. 








. CONCLUSION 


Upon the foregoing it is respectfully,;submitted that the action of 


the court below in dismissing appellant's complaint for failure to state 


a claim upon which relief can be granted was unquestionably correct and 


should, accordingly, be affirmed. 
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